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,o .hP Office Aotton mailed April 29, 2004, the present application 
,„ response to the f^" amendment and 

has been carefully reviewed and amenaea. ai > 

^consldei^tion of the appllca«cn is respeoHully requested. 

gjjijpj^inns under astjSCSm 

Claims 34 - 38 ^nd rejected under 35 USC §112, second parag«ph, as being 

indefinite. 

These Claims have been amended and .re believed to sa^sfy addiess each of 
the rejections under 35 use §1 12, 

rnim rrr^'^'^'^ nnder 35USCJ102 

Claims , - 5. 7 - 10, 20 - 22 and 26 Mand .BieCed under 35 USC §102(b, as 
being anticipated by Prachar (US patent 3.881 ,351). 

The examiner assess - Prachar teaches a 

-«--r::isrrnt,rrir= 

"^T T«> s"a responding resu«ng change In the flow in the 

'. T, TlinTs 3 T^and detem^ining the InHia, flow rate in response to the 
conduit (col. 1 . lines 31-37), aro ^ p^p^, 

inlraduced known volume, the known time and the sensed 

20040422. page 3] 

TO anticipate, every ^^^T'X^e T^^^t STalm. 
must be found in a ^^^ff^^^'f'^^^^^^^ 1383. 58 

Kaisten Mfg. & Research 

U3PQ2d 1286 1291(Fed. C.r. 2001) Scnpp^ ^^p^^d 

^^I^S^^ B^- ^^^^^^ '''' 

(CA I=^C 2001 
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Prachar does not disclose measuring s liquid 

P.o.arrepea.ed,y.n.exp.s.yre*..e.essu..entofa— .ca 
gas stream, wherein the consdtuenl is a gas. 

ides of nitrogen. 

,„..U,eMeo.Pra.aris«to- — 

— ^:ra=r^^^^^^^^^ 

gaseous components, not liquid components. 

T^e^t^re. applicant respectft^iiy summits Pra*ar does no. disclose the 
,easu«ment of a consUtuentllquid as asserted by the exam.nar. 

Prachar doss not determine the initial flow rate 

P^char datelines only a mass ^ rate of a ^^^^^^^^^ZTZZ 
does not detem,ine the initial flow rate in the condu*. There 
of detemiining an iniUal flow rate. 

Claim 1 

Claim 1 reci.es part -detennining the initial total flow rate of the liquid in the 



conduit " 
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With respect to the initial total flow rata. Prachar states: 

Since the total exhaust flow can v^ gr^^^^ 
is substantial In ter.s of nvass «ow r^^.^^-^^r^^ 

able to measure the mass ^^^^ j^^^^^^'fl^^ ^ateof the 15 
Without reference to the composition or flow ^^^^ ^ ^ 

total exhaust flow. 
Prachar further states 

provide a method of t ^„_endenfly of the 

Again prachar states 

Further, it wOl be r»- 

T..e...P.c,,a..oesno.as.osett>e^«.a.ete™1nat.oaof.e«^^ 

flow rate. 

^ ^U. o, PraoHar has ..ean Ma^e. to ...oe« the daten..na«on of the 
Initial total flow rate. 

The usance Of atlaasttheseu^nauons preludes Praoha,f.-.s.s.aNn, the 
asserted reiaction under 35 use §102. 

^ Crr. a - 5 and r - 10 depend fro. C,a,n. 1 and ..uda a „.«a«ons thereof. 
tt,ese claims are also a condition for allowance. 

Claim 20 

oart "riPtermininq the initial total flow rate." 
Claim 20 recites in part determmmy 
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■ * ri.im 1 Prachar does not disclose determining the 

----- 

r>^. at ..s.«s — IS atsent fro. PraCa. an. mu. ... asserted 
reieoton under 35 USC §102 cannct be sustained. 



an condition for allowance 
Claim 22 
Claim 
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rate.- ^ . 

.ne,ao.o,an.d«osu.>nP...ctd— ^^^^^^ 
«,a conduK, predudes P«,cha,f«>n, sustaining me asserted ,eiect,on 

Claim 25 

Cal. as recces ,n part .he cnt^lle, .en^oured to deten^lne tne «a, total 

rate." 

,n.u^ in Prachar of determining the initial total flow rate m 
The lack of any disclosure in Prachar o 
the conduit, precludes Prachar from sustaining the asserted raiectio 

rimiirrirrtinni-^^^^^US^^ 

C.ln,s e. ..ia. as. .4 and .^8 sta. rejected under 3S USC §103 as beln, 
unpatentat^e o«er Prachar (US patent 3.881 .351). 

...pporttneass^tedreie^nunders^lont^^^^^^^^ 

^,d nave been obvious... to use a Kno«n ^^^^J^^^^ ,or a 

t°-sure.e«o^.ow-^^^^^^ 
patient's health issues and for that a specnic lyp 

n/u 

PAGE IS/IS ' RCVD AT m0(l4 4:13:51 PM [Eastern Daylight Time] * SVR:^^^^^ 



FAX NO. 585 232 2152 



P. 



H>«l f..ld ODerator to use known chemicals so the patient does not 
been obvious to n.ed.cal f. Id „ ^0040422, page 4] 

have any side effects due to such introduction. ^ P 

AS stated by the court of Appeals for the Federal Circuit. 

^4 . -aR 1 1 q C S103 the Board must "explain 
To sustain the rejection "'i'^®;^ ,1^,='^ ^rt v^^ have been motivated to 
the reasons one of ordinaiy f 'Sine th^^^^^^^^ the claimed invention 
rb^ur; SrefSspS^^^^^^^^^ C^^d. ar. 2002). lemphas. 



aaaeaj . . 

„. ^ the mass flow rate of a constituent of a gaseous stream, for 

<le.em,inino a blood flow in a conduit, or us,ng a catheter. 

The examiner has not provK,^. a bas. for combining t|,e — 
constituentof a gas mMure wHh the detennination of an .n,.,a, bloodflow. 

The .acKof this Showing preciudesthe^ieotK^s under 35U.S.C.|103f.om 

being sustained. 

Therei... Ciaims 6,11-16, 23, 24 and 26-38 are in condi«on for aiiowanoe. 
The "ob.ous- standard is a. best strained by the asse^on that one wouid modify 

r«nd.:.r the Dpoposed combination and rejections under 35 
These deficiencies render the propuacu 

U.S.C. § 103 legally insufficient 

The Federal Circuit has further stated: 
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.xan-iner can satisfy ^^"^SJ^I^^'^^^^'^-' 
combination 'only by ^^'^.S^^Tof oKiinary skiil in the art wouH 
"aTknowladgegeneranyavartab^^^ 

"er» c.r. 2002,. 

^ .H=.„thP<:ondusoty statements of what would be 

sustained. 

,.f rtrriinarv skill would liave been 
n is improper, in detemiimng «he*e'| person ^^^^^^^^ ,„ventor 
Tad 0 this «mblnaUon ^^.'^J.^'^^^^'J^IV. 220 USPQ MO, 312-313 

;i.Pracha.doaano.di.ioseo.evens...estthe.^^^^^^ 

claims. Specifically, ^ 
...ea«n«acat.eteMntneconduit...anddete^inin,tHe-.^^^^^^ 

rZ.od dete..inin. . initial .ood - ^ -^^^^^ 
sensing the liquid characteristic change m the conduit .. 
blood flow rate in the conduif (Claims 26-33); 

. , w-.«H flow rate in a conduit ... determining 
"A method for determining an inrt.al blood flow rate 

the initial blood flow rate" (Claim 37) or 

.method.,— .anin,.a,b.odn^^^^^^^^^ 
the initial blood How rata Q. corresponding to an mtroau 

the initial flow rate" (Claim 38). 

. , «,e reference discloses these limitations and no objective bas,s 

^rrirhatb:: set torth, these reieo^ons cannot be .stained. 
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TH,. co^rt explained in Zu*, 268 F.^d ^13^^^^^^^^^^^ 

...ed »unda. . "ob.ous . a ™ed« cP..o. -s .e.a«v 
insuffidemto sustain the asserted rejec^ons under 35 USC §103. 

,„ 3dd.en, .e dele— „ . an ■'^^^^^r.::::::^^:! 

express disdosure of P-achar. Thus, Prachar cannot sustam 

,>»„. .esDectfullv submits all the pending claims. Claims 1-38 are 
Therefore, applicant respecBuiiys if however, the 

i„ cond«icn for allowance, ana such action ,s ean^-y ^^^^^ 
.xammer believes any further Issues remain, the examiner 
undersigned so that any such issues can t» resolved. 

Respectfully submitted, 



Qti^Ef sM Registration NO. 33 J82 
Hartef. Secrest & Emery LLP 

1 600 Bausch & Lomb Place 
Rochester. Ne>A/ York 14604 

Dated: September 29. 2004 
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